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Marital breakdown takes different legal forms. Couples can  live apart informally; they may conclude a formal Deed of Separation; or a Judicial Separation decree can be obtained ; their marriage can be civilly  annulled; or an Irish Divorce , or, in certain circumstances, a Recognised Foreign Divorce, may be granted .. In the first three instances, the couple remain married to each other.  After the others, they cease to be husband and wife. Each has its own legal consequences for inheritance rights.
INFORMAL SEPARATION.

Where spouses are living apart informally, they retain their inheritance rights to each others estate under the Succession Act 1965. However, if one is in desertion continuously for 2 years or more immediately prior to the other’s death , that spouse is precluded from taking any share in the deceased’s estate  as a legal right or on intestacy. A spouse guilty of conduct which justified a deceased in separating and living apart is deemed to be guilty of (constructive) desertion .Moreover a spouse convicted of a criminal offence against his/her deceased spouse (or any child of the deceased) punishable by imprisonment for a maximum term of at least two years or by a more severe penalty, is precluded from taking any share in the deceased’s estate as a legal right.

DEEDS OF SEPARATION.
Spouses can agree in a Deed of Separation to renounce their statutory entitlement to a share in the estate of each other whether there is a will, or not. They may also renounce their mutual right  to extract a Grant of Representation. Any such renunciation does not prevent a spouse inheriting property specifically left to him/her in a deceased spouses will

JUDICIAL SEPARATION.

Either spouse can seek a  court  Decree of Judicial Separation which terminates the obligation of spouses to cohabit . Usually also the court makes ancillary orders, such as orders for maintenance, lump (capital) sums and the division of property. An additional order may be made (under Section 14 of the Family Law Act 1995) extinguishing one or both spouses entitlement to a statutory share in the others estate as a legal right or on intestacy.  Such order is made, for example, if the Court is satisfied that proper provision already exists or can be made by the court for the spouse whose inheritance rights are in question.

 Inheritance rights are not extinguished in all judicial separation cases .The courts approach is determined by the individual family and financial circumstances and the extent to which the division of income and assets is fair and will provide appropriate security for each spouse and their dependant children in the future

 Under Section 15A(1) of the 1995 Act where a Section 14 order has been made and a spouse dies, the court retains a discretion to make some  provision for a surviving spouse out of a deceased spouses estate .. The success of any such application depends on the background circumstances. The court cannot make a Section 15A order if the surviving spouse has remarried.  Provision under Section 15A cannot exceed in total the intestate share (if any) of the surviving spouse in the estate of the deceased spouse aggregated with (a) any devise or bequest to the surviving spouse and (b) the value of any property transferred to the surviving spouse under a property adjustment order made in the judicial separation proceedings. An application for a Section 15A order must be made within 6 months after representation is first granted in respect of the estate of the deceased spouse. Under Section 15A (10) the court may when granting a separation decree block a spouse from later making a Section 15A(1)  application.

CIVIL ANNULMENTS
A civil annulment is an order made by the courts that spouses are not validly married to each other. Such order automatically ends all statutory inheritance rights between the parties. A church nullity decree has no legal affect and no impact on inheritance rights.

IRISH DIVORCE
A Divorce can be obtained under the Family Law (Divorce) Act 1996.  When a divorce is granted, the parties to the marriage cease to be each other’s spouse and they lose their statutory rights to a specific share in each other’s estate. However, when granting a divorce, a court may make ancillary orders similar to those made in Judicial Separation proceedings. One of these orders (under section 18 of the 1996 Act) is similar in effect to an order under Section 15A of the 1995 Act. Therefore, notwithstanding a Divorce Decree, a surviving ex spouse may, in certain circumstances, apply for provision to be made out of the estate of a deceased ex spouse. The court may also when granting a divorce make an order blocking any such action.
FOREIGN DIVORCE
 A foreign divorce may be valid in the Republic of Ireland. The rules for the recognition of foreign divorces are extremely complicated .  Just as in the case of Irish Divorce, the parties to a recognised foreign divorce cease to be each other’s spouse. However, if one of them dies, the surviving ex spouse, who has not remarried, may be entitled to  apply to the Irish Courts, not more that 6 months after representation is first granted under the Succession Act 1965 in respect of the estate of the deceased ex spouse, for provision out of the estate of the deceased ex spouse under Section 25 of the 1995 Act. The Court can order such provision in limited circumstances.

SECOND FAMILY

 A subsequent spouse, after an Irish or a recognised Foreign Divorce, can be adversely affected if a former spouse makes an application for provision to be made from their deceased spouse’s estate   under Section 18 of the 1996 Act or Section 25 of the 1995 Act. Both of these sections do, however, provide that the court, in deciding to make an order, must have regard to the rights of “any other person having an interest in the matter” and this must include the subsequent spouse. These measures can potentially lead to the continuance of the dispute, which arose on the breakdown of the first marriage, perhaps many years later, between the former spouse and the surviving subsequent spouse (or spouses!).
PENSION ADJUSTMENT ORDERS AND FINANCIAL COMPENSATION ORDERS

A court may make what is called a pension adjustment order (PAO) in Judicial Separation and Divorce proceedings, and in limited circumstances following a recognised  Foreign Divorce. In deciding whether to make a PAO, the court must have regard to whether proper provision exists or can be made for the spouse concerned by  other ancillary orders, for example by a property adjustment order.  The court should in theory give second preference to the making of PAO’s. However, such orders are regularly made.

PAO’s can be made in respect of most types of pension schemes, but not in respect of pensions under the Social Welfare Acts. There are two kinds of PAO; one relating to retirement benefits; and the other relating to contingent benefits.  A contingent benefit means a benefit payable under a pension scheme to, for example, the widow/er and any dependants of the member spouse, if the latter dies while in employment and before attaining normal  pensionable  age. A retirement benefit is defined as all other benefits under a pension scheme. In making a PAO in respect of a retirement benefit, the court orders the payment, in accordance with the rules of the scheme, to the other spouse, or for the benefit of a dependant child, of the whole or a part of the retirement fund that has accrued up to the time the order is made. In a PAO respecting a contingent benefit, the court orders payment to the benefit of a surviving spouse and/or children of the whole or a percentage part of the contingent benefit. It is unlikely that these orders can affect a foreign pension scheme.

Another ancillary order a court can make is called a financial compensation order. These are orders that either or both spouses (a) effect a life insurance policy for the benefit of the other spouse or the dependent children, (b) assign the whole or part of a life insurance policy for their benefit, and (c) continue to pay the premiums on those policies. 
CONCLUSION

Some of the orders described can be effective in providing security for a surviving spouse and dependents after marital breakdown. Wills are not automatically revoked by any of the orders discussed and they do not affect a specific devise or bequest to a judicially separated or divorced spouse. It is vital that separated or divorced spouses review and revise wills previously made prior to their estrangement.
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