BACK TO SCHOOL WITH A DIFFERENCE – RELOCATION RELOCATION RELOCATION!!

These are challenging times – economically of course, but also in terms of the dynamics of the modern family in its many and varied forms. August is traditionally a preparation month for getting the children back to school – tricky enough at the best of times – but consider the prospect as a parent of having or wanting to move to a new country and your children starting a new school or schools there AND the other parent not being in agreement with the PLAN! Also, consider the predicament of the other parent and the prospect of such an event cutting them off from weekly contact with their children!  

In an evolving employment market it is certain that some parents may have to follow or seek employment overseas. In the context of separated or divorced parents this can have an added dimension – the views of the parent who wishes to relocate as opposed to those of the parent staying behind. This is particularly difficult if the principal primary carer is the parent seeking to relocate. What happens if there is a conflicting view as to the proposed relocation which will inevitably reduce the non-custodial parent’s access to his or her child.

If this difference of opinion cannot be resolved by agreement or through a process of mediation the Courts can be asked to determine the dispute under the Guardianship of Infants Act, 1964.We have not had a large volume of judgements delivered by our courts concerning ‘relocation’ cases. However, in a recent High Court decision* on the matter a number of important factors were highlighted.

Firstly, the welfare of the child or children is of paramount importance.

Secondly, in this instance, it was the mother and principal primary carer who sought to relocate outside this jurisdiction and the court formed the view that the mother’s happiness and wellbeing was also of importance for the well-being of the children for whom she cared. Her function as principal primary carer was recognised and supported.

Thirdly, and from a Constitutional viewpoint, in protecting the special position of the family, a ‘just and reasonable balance has to be sought’.

Fourthly, in a case where custody is working well, the court should not lightly interfere with it.

In arriving at a decision in ‘relocation cases’ a court will have to consider and evaluate each of the opposing positions put forward by the parents.

In the recent case as previously referred to, the parents of 3 young children were not married to each other. The mother, who was the principal carer, wished to move to the UK to reside with her fiancé who lived and worked there. She also wished to develop her own business and employment prospects there. The father objected to the move on the basis that his time with the children would be considerably reduced, which he believed would not be in the best interests of the children. In this case, the Court applied the factors as detailed above to permit the mother and children to relocate to the UK and made new arrangements to ensure the father’s regular contact with the children continued. The Court directed access to be once per month in the UK with the father to travel and once per month in Ireland with the mother to bring the children to Ireland. Travel expenses were to be borne equally. School terms and holiday access orders were made. The Court directed that the father be informed of important events in the lives of the children and that he be kept informed of their educational and social development. Child support provisions were put in place. The Court directed that the mother make arrangements for ‘mirror’ or ‘parallel’ orders to be obtained in the UK in order to protect the position of the non-custodial parent and avoid any possible duplication of legal proceedings. These types of orders would not be untypical in the context of this type of case.

In approaching a proposed relocation and children starting a new life in a new school it is essential for each parent to prepare a detailed plan in relation to the proposed relocation. This plan should take account of the educational, economic, social, moral and intellectual needs of the child or children in their present environment and in the proposed new environment. In some instances a Court may require that when the children return to this country, on access or holidays, they have the opportunity to interact with their extended family and friends. Practicalities are important – networks of friends and family; siblings; sports and hobbies; transportation issues; the cost of living and support. Any such plan must address practical access and contact issues with the parent who is not relocating - ideally in a sensitive and common sense manner. The level of communication between the parents, in what is likely to be a difficult and strained situation, becomes ever more essential. A lead-in period to any proposed move will not only be required from a practical point of view but also from an emotional point of view.

Of course it needs to be emphasised that every case is different and the individual circumstances will vary from case to case. The reasons why people decide to try a move to ‘greener pastures’ will also vary from person to person. Certainly, such developments are life changing events but remember that unlike the purchase of a property, it is not all about LOCATION, LOCATION, LOCATION. 
* HIGH COURT unreported  B  -v- OR 2009/No.78 CA
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