The revelation that loans to Sean Fitzpatrick, the former Chairman of Anglo Irish Bank were greater than publicly disclosed in the bank’s annual accounts has caused considerable anger and was a major factor in the nationalisation of the Bank. The further disclosure that some of the loans obtained were used by Sean Fitzpatrick to purchase the bank’s own shares thereby boosting public confidence in the bank has added to the anger. 
An important issue is whether damages can be claimed by people who purchased shares in the Bank in recent years or who may have decided not to sell their existing shareholding now that the bank has been nationalised. This arises as they were unaware 

i.                  that the loans made to Sean Fitzpatrick exceeded those disclosed in the published Accounts;

ii.                 of the practice which existed of the likelihood of concealing these loans by annually transferring them to Irish Nationwide Building Society;

iii.              of the likelihood that senior management in Anglo Irish Bank and presumably senior personnel in Irish Nationwide had knowledge of the loan transfers;
iv.              of the fact that the Regulatory Authority became aware of the loan dealings by December 2007 and that  
v.              the Auditors may have failed to properly address the loans issue, 

Any hope that the legislation nationalising the Bank might contain a statutory scheme of real compensation for loss suffered by shareholders has been short-lived.  The nationalising Act provides for the calculation of share value by an Assessor as at 15th January 2009. The Act requires the Assessor to “determine the fair and reasonable value” of the shares transferred by it to the State and details various factors to be considered by the Assessor. It also envisages that submissions may be made on behalf of classes of shareholders to the Assessor. However, there is no timeframe for the appointment of the Assessor and the legislation envisages that the Assessor may ultimately decide that the shares have no value at all. 
Against this background, shareholders who have suffered loss are entitled to know the options available to them.  In relation to the directors of Anglo Irish, it could be alleged they were guilty of misrepresentation and failed in their duties to Anglo shareholders, thereby giving rise to a potential action for damages for deceit. Such action might even be considered against the Bank itself. 

Irish Nationwide Building Society might smugly point out that they were not a party to the accounts of Anglo Irish. The fall out from the Enron scandal in the United States, however should cause some discomfort: in one class action lawsuit brought by Plaintiffs who had lost their money upon the collapse of Enron, a settlement of $7 billion was negotiated with a number of banks who had aided and abetted Enron in concealing their banks debts, albeit without any admission of liability. 

Ernst & Young, the Auditors of Anglo Irish Bank, may also be sitting uncomfortably at the present moment. In the case of Kelly –v- Haughey Boland & Company (1989), in which a complaint was made about the care exercised by the Defendant auditors during the course of an audit of a company which had subsequently been purchased, the High Court stated that the appropriate test for establishing whether a duty of care by the Auditors exists is whether the Auditors knew or reasonably should have foreseen at the time the accounts were audited that a person might rely on those accounts and therefore could suffer loss if the accounts were inaccurate. 

While subsequent English cases have restricted the potential liability of auditors, it remains to be seen whether a similar approach will be adopted here.  The Irish courts have been willing to be more open-minded in terms of imposing liability for negligence than their English counterparts in recent times. 

The Regulatory Authority also has questions to answer. There is a possibility it also could find itself a defendant in court proceedings taken by shareholders seeking to recoup their losses. The ultimate liability of the Authority is a matter of some complexity. There is not sufficient space in this article to fully address this issue. However, it should not be ignored. 
These are early days and the full story is not known. Precisely who knew what and when with regard to Anglo are details which remain to be uncovered, and it will be interesting to see whether a statutory inspector is appointed to conduct an investigation (as happened in respect of DCC and the sale of its share in Fyffes Plc).  What can be said with certainty, however, at this stage is that some of those involved may be looking over their shoulder nervously for disgruntled shareholders seeking to recover their losses. It may very well be worth the while of these shareholders to seek legal advice, and monitor further disclosures.
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