



Irish Divorce – 10 years on.

By Aidan Reynolds.

Introduction:-
According to the latest figures from the Central Statistics Office divorced persons increased by almost 70% between 2002 and 2006, making it the fastest growing marital status category.  The number of separated persons increased by over 8% during the same period.  The latest figures from the Court Service for 2005 show an increase of 23% in High Court Family Law cases in that year.  

When married couples encounter marital difficulties they must address the immediate issues of living apart, by way of either negotiated Separation Agreement or Judicial Separation through the Courts.

After living four years apart, either spouse can apply to the Courts for a decree of divorce.  However, the divorce legislation and its application by the Courts, requires that the Courts ensure that proper financial provision has been made for a dependent spouse and children at the time of the granting of the divorce decree.

The High Court now regularly deals with matrimonial cases involving ample resources. Due to the economic boom of the “roaring ‘90s”, the High Court is regularly called upon to adjudicate upon the distribution of marital assets involving many millions of euro.  

The statistics for marital breakdown are escalating, possibly caused by the stress and time demands of generating and sustaining such substantial capital assets!

Family Law legislation dealing with the consequences of marital breakdown up to the coming into force of the divorce legislation in 1996, required the Courts to apply a test of what is “adequate and reasonable” having regard to all the circumstances of the family.   The legislation provided that the Court have specific regard to the income, financial needs, previous standard of living, age, physical or mental disability, contributions made, the effect of the earning capacity of caring for children, any other income or benefits to which either spouse is entitled, the conduct of the parties and the accommodation needs of the parties.  As can be seen from the above list, the legislation gave the Courts very wide discretion in deciding what is “adequate and reasonable” having regard to the unique circumstances of individual cases.

The High Court, in applying these provisions in “ample resources cases”  tended to make individual assessments as to what was “adequate and reasonable” in the circumstances of  each case.  Whilst a longstanding wife  might have an aspiration of a 50% division of the marital assets, the High Court, at the time deemed this inappropriate and veered towards a 33% division of capital assets, being similar to the share that a spouse is entitled to on the death of the other.  In addition, spousal maintenance and also child support maintenance were ordered where required.

Divorce:-

In 1995, the Government of the day decided to once again grasp the thorny social and political nettle of divorce and decided to proceed with a second referendum on divorce.  In advance of the referendum, the Family Law Act, 1995 was enacted essentially modifying the previous separation legislation and also introduced the concept of pension adjustment orders into Irish Law for the first time.

The Family Law Act of 1995 provided for the Courts to consider what is adequate and reasonable, having regard to all the circumstances of each individual case before making maintenance, property adjustment, financial compensation, lump sum and pension adjustment Orders.

The referendum was passed by a very slim margin of 50.28% in favour and 49.72% against, being a majority of only 9,114 votes in favour of change.  

The Family Law (Divorce) Act, 1996 modified the test required to be used by the Courts, prior to the granting of a decree of judicial separation/divorce to one that requires the Courts to make “proper provision” as opposed to “adequate and reasonable provision”  for spouses and dependent children.

Essentially the same criteria were to be followed by the Courts in making “proper”, as opposed to “adequate and reasonable” financial provision.

The early years:-

In 1996, for the first time it became possible to obtain a divorce in Ireland.  Many people who had separated through the ‘70s and ‘80s and who had concluded Separation Agreements/Settlements at the time of separation, came forward to obtain divorces, usually with a view to re-marrying their second partner and regularising the legal status of that new relationship.  

The Courts initially took the view that the date to determine proper provision was the date of the granting of the divorce decree and whilst the legislation provided that the Courts should have regard to the terms of any Separation Agreement/Settlement which had been entered into by the parties and was still in force, the Courts were generally of the view that they could look at the state of the marital assets as of the date of the divorce application and determine what constituted proper provision, at that time.

A number of cases were referred to the Supreme Court and it decided, that whilst a 50% division of marital assets could be a starting point in determining what was proper provision, it was inappropriate in Irish circumstances.  The Supreme Court specifically stated that it was not possible to effect a “clean break” under Irish Divorce legislation. Therefore the Courts deemed it inappropriate to divide marital assets on a 50/50 basis and  continued to veer towards a 33% division of capital assets as constituting proper provision.

Second bite cases:-

The uncertainty which the cases caused and the open ended nature of the Divorce legislation meant that spouses who had previously entered into reasonable and fair financial/property arrangements, were inclined to endeavour to re-open the previous arrangements made, by way of “second bite” cases.  

The difficulties were made worse by the fact that people were obliged to wait four years before applying for a divorce decree.  During the economic revolution of the ‘90s successful business entrepreneurs quickly found that a fair and reasonable settlement, making proper provision for their spouse and children four years earlier, was emasculated by the upsurge in the value of investment properties and business activities.  

Therefore the requirement of a four year wait caused the phenomenon of the second bite cases.  Such cases proliferated during this era, particularly as the Courts, in introducing the “no fault concept” in divorce proceedings, were disinclined to make Orders for costs, regardless of the fairness or otherwise of the further application.  

The English experience:-

Our neighbours across the water have had divorce for many years.   The English Courts had developed an inclination for a “clean break” in divorce cases.  

The English divorce jurisdiction evolved through the 1990s and culminated in a House of Lords decision which essentially held that in cases where there is a marriage of long duration, and where one spouse had participated in the family business and also prioritised the raising of dependent children, there would be an inclination to award 50% of the marital capital assets to the dependent spouse rather than apply a criteria based on the dependent spouses needs.  The House of Lords asserted the “yardstick of equality” in marital partnerships which should only be departed from with good reason.

Recently there has been much media comment in relation to the “big money cases” of  Millar and McFarlane and more recently Charman.

In the Miller decision the couple had been married for less than three years, with no children, and the wife was awarded a sum of Stg £5 m.  Whilst the case attracted considerable media comment, the award amounted to one sixth of the husband’s overall net wealth.

In the McFarlane decision, the couple had been married for 16 years and had three children.   The couple had agreed the division of capital assets prior to the hearing and therefore the main issue was maintenance for the dependent  wife and children.  The husband was earning a net salary of approximately Stg £750,000 and the wife was awarded approximately Stg £250,000 per annum and an additional Stg £60,000 per annum, for the support of the children.  .

More recently there has been a decision of the Court of Appeal, in the Charman case.  In that case the couple were married for 28 years and the Court of Appeal dismissed the Appeal by the multi millionaire businessman against an award of Stg. £48m (€70.5m) in the High Court.   Mr Charman had appealed the decision, unsuccessfully, asserting that the Court should apply a test based on his wife’s needs.  This assertion was rejected by the Court of Appeal who held that a 50/50 split was an appropriate starting point to assess how marital assets should be distributed.  However the Court did not in fact grant Mrs Charman 50% of the capital assets.  There is a possibility that this case will be appealed to the House of Lords.
Rowing back:-

Recently the Irish Courts have been concerned at the proliferation of second bite cases.  The aspiration of certainty and fairness is one which the Courts believe is an important social consideration. 

The Courts have indicated that prior Separation Agreements/Settlements, which are fair at the time and are concluded with appropriate financial disclosure and with the benefit of appropriate legal advice, should be given appropriate weight in determining proper financial provision, despite an escalation in marital assets post Separation Agreement/Settlement.  

However, the Courts have made additional awards to a dependent spouse, where the other spouse has made an unanticipated increased profit in a business transaction that had been pending at the date of the Settlement.      

Pre-Nups:-
The escalation in marital litigation in “ample resources cases” has caused a wide review of the manner in which, as a society, we address marital break down.  The Government  established a Committee to review the recognition of prenuptial agreements in Ireland and their usefulness as a means of bringing certainty and fairness to marital separation.  

Whilst the committee’s findings appear to indicate that prenuptial agreements may have some enforceability in Ireland, they appear to have less relevance than prior Separation Agreements in divorce cases.  The difficulty with prenuptial agreements is that they address the assets as they stand at the time of the marriage.  In the boom economy of the recent past, assets have escalated in value many fold and therefore prenuptial financial valuations have tended to become outdated extremely quickly.

Obviously it is not possible to predict how many children a couple will have prior to marriage and the Courts have been anxious to ensure that proper financial provision is made for the “Celtic Cubs” when marriages break down.    Therefore in ample resources cases, provision needs to be made from capital assets or income for private schooling, skiing holidays and the family pony!

The mere mention of a prenuptial agreement might deter the most ardent bride or groom from entering into the marital contract in the first place.  Indeed recent census statistics indicate that couples are now marrying later in life and that the fastest growing domestic arrangement is that of co-habitation rather than marriage.  Are couples now running scared due to the consequences of marital breakdown?

The future:-

The Courts have in the last 10 years endeavoured to grapple with the social consequences of marital breakdown under the legislative structures that have been put in place.  It could be said that the Courts are an unsuitable forum for the resolution of marital conflict, given our adversarial system.  

However the Courts are now developing mechanisms to endeavour to adapt to the new social circumstances.  The High Court matrimonial branch now has an active system of case management, so that the laborious and often costly process of financial disclosure, can be managed by the Court, with a view to progressing marital cases towards resolution, at a swifter and more cost effective pace.

The Courts now also endeavour to encourage early settlement of matrimonial disputes and avoid lengthy hearings with a view to minimising the level of legal costs incurred.   However, it is, on occasion, difficult to resolve matters where an embittered couple are determined to have their day, or many days, in Court and to maximise/minimise the financial fall out of their marital breakdown.

Reform:-

Now that Irish society has realised, ten years on, that happily married spouses will not seek a divorce simply because one is available, it may be time to review the divorce legislation which was brought in back in 1995 in much differing social and economic circumstances.

The legislative requirement of a four year cooling off period before dissolving the union is in practice unrealistic. Usually the period leading up to the breakdown of the relationship is protracted and emotionally draining. When the relationship is dead it should not take a further four years to bury it.  Accordingly, it might be worthwhile for the Government to review the four year cooling off period required under the 1996 Divorce Legislation.  This may also have the knock on effect of making second bite cases effectively a thing of the past.

The “proper provision” test is one that is open to interpretation by individual Judges, in the individual circumstances of each case.  Whilst the proposal of a 50/50 division of marital assets accumulated during the course of the marriage, might be a quick fix solution, most people would feel that such a universal and non-individual solution to highly personal and complicated financial circumstances is not the ideal solution in the majority of cases.

However, it does appear that the Irish Courts are influenced by the criteria applied by their English counterparts and that they will use a 50/50 split as a starting point to assess the proper distribution of marital assets.  Therefore in marriages of long duration, where a spouse has participated in the accumulation of the assets and has suspended their career in favour of child rearing,  the Courts will certainly look at  distribution of marital assets somewhere in the mid ground between the old  test of one third and the more modern concept of a 50/50 division of the marital partnership assets.
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